Executive Session Meeting Minutes regarding Paper 61-25
Benevolent Botanicals et al v. City of Malden
February 4, 2025

Order: That the City Council will vote to go into Executive Session with Alicia A. McNeil, City
Solicitor regarding the matter of Benevolent Botanicals and 926 Eastern Avenue v. The City of
Malden for the purposes of Exemption Three Massachusetts General Laws Chapter 30A Section
21(a)(3) to discuss strategy with respect to litigation, where such discussion in open meeting may
have a detrimental effect on the litigation position of the City, if so declared by the chair. And if so
allowed by the Body, to admit Maria Luise, Special Assistant to the Mayor.

(Roll Call Required)

During the Committee of the Whole on February 4, 2025, a motion was made by Councillor
Simonelli, seconded by Councillor Winslow to enter into Executive Session, order was approved by
a 11-0 roll call vote.

Yea- Colén Hayes, Condon, Crowe, Linehan, McDonald, O’Malley, Sica, Simonelli, Spadafora,
Taylor, and Winslow

Nea- Zero

The meeting was called to order at 7:40 PM. In attendance were Councillors Colén Hayes, Condon,
Crowe, Linehan, McDonald, O’Malley, Sica, Simonelli, Spadafora, Taylor, and Winslow.

Also in attendance was City Clerk Carol Ann Desiderio, Clerk of Committees Lisa Cagno, Special
Assistant to the Mayor Maria Luise, and City Solicitor Alicia McNeil.

The meeting opened with City Solicitor Alicia McNeil giving a reminder to all parties present that
Executive Session (ES) must remain in confidence only between the parties who are in attendance.
What is discussed in this session may not be shared with staff, spouse, or anybody for that matter.
The City of Malden is in active litigation, and nothing should be done that would risk leaking the
City’s position, for any reason at all. Attorney McNeil offered an opportunity to those present to ask
further questions on ES or the laws pertaining to ES; no one responded so she proceeded.

The reason for this evening’s meeting is because the Legal Department has closing arguments on
this case on Friday, February 7 and City Solicitor Alicia A. McNeil felt it necessary to review with
Council prior. Additionally, she received communication from Benevolent Botanicals and 926
Eastern Avenue (BB) on today’s date with an offer of compromise to resolve the matter of
sanctions.

The trial has already been had, all that is left is closing arguments, however, BB has filed a motion
for sanctions. Prior to the trial, approximately September, BB had inadvertently through a FOIA
request, discovered an email from someone asking GIS Manager Steve Fama for zoning maps. That
led them to realize the maps had not been produced as evidence. Solicitor McNeil spoke with Fama,
obtained the maps in question and produced them to BB’s lawyers. Their legal team filed sanctions
against Malden on two counts: maps were not produced with evidence and Fama was not on the
witness list as a person who was involved with information in this trial. BB additionally found a GIS
expert to testify regarding distances and the surrounding area of the establishment. McNeil argued
that Fama wouldn’t have specific information on this case in the same way a secretary in a legal firm
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wouldn’t have intimate knowledge that would require being listed on the discovery list. Benevolent
filed an additional motion for missing meeting minutes of the City’s cannabis review committee.
Upon investigation, Solicitor McNeil discovered there were extensive notes she was previously
unaware of from this cannabis review committee from 2018. She produced those notes to
Benevolent. The court is encouraging both sides to find a mutual resolution. BB is arguing that if
they were aware of Steve Fama, they would not have had to hire a GIS expert to support their case.

Knowing the Council was scheduled to meet on this subject matter in Executive Session on this
date, BB offered a confidential settlement offer dated February 4, 2025 as a means of dropping the
sanctions only, not to settle the entire case. A decision on this offer, or a counter-offer, must be
submitted by 1:00 PM tomorrow, Wednesday, February 5. The offer to withdraw motion for
sanctions is contingent upon the satisfaction of the following:

1. The parties will enter into a written agreement within 30 days, at which time the City of
Malden will pay Benevolent Botanicals LL.C ("Benevolent") and 926 Eastern Avenue LLC
$100,000 for attorneys' fees incurred in connection with the motion for sanctions and
supplemental motion for sanctions;

2. The written agreement shall provide that City of Malden must allow for Benevolent's special
permit application to be sent to the City Council within 10 days of Plaintiffs and the City of
Malden entering into this agreement;

3. The written agreement shall also provide that City Council must open a special permit
hearing on Benevolent's special permit application within 30 days of receipt of Benevolent's
application and close the hearing within 60 days;

4. As part of the written agreement, the City of Malden shall stipulate that, as part of the City
Council's consideration of the special permit application, that the way by which the City of
Malden measures its buffer zones (i.e., nearest property line to nearest property line) is
violative of G.L. c. 94G and therefore the City Council cannot use the distance between
Benevolent's proposed location and any residential property within said buffer zone as a
basis for denying the issuance of a special permit to Benevolent; and

5. The Parties will proceed with the hearing on the motion for sanctions and conduct the
closing arguments this Friday, February 7, 2025. Should an agreement be reached and a
written agreement executed, only at that time will the Parties inform the Court about an
agreement, at which time it will request a stay on the Court's consideration of this matter
pending the outcome of the special permit hearing beyond applicable appeals.

Solicitor McNeil noted the underlining issue of the main case is the buffer zone, which is why they
are demanding Malden stipulate the City is measuring the buffer zone in violation of 94G.

Council President summarized for the Body that this case has been passed down through three
different City Solicitors. As difficult as it is to inherit a case mid-trial, it’s more so difficult to know
what can’t be known, such as discovery of the maps and meeting minutes. Back in 2018 Fama was
asked to produce maps showing the difference between 150’ and 75’ buffer zones. Two Solicitors
ago, there was a decision made that buffer zones are not dimensional controls. If they were
considered dimensional controls, zoning relief would have been an option for applications such as
BB’s. All of this happened prior to Solicitor McNeil’s time with the City.
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At this time, Benevolent Botanicals does not even have a complete application that is appropriate
for submission to the Council Special Permit process because they were denied a variance from the
Board of Appeal on the buffer zone. This denial was upheld in court. This is why part of their
settlement demands the Council allow for the special permit application with 30 days; without this
stipulation there is no way their application may move forward.

Councillor Crowe asked for explanation on how M.G.L. c. 94G is calculated. 94G only has one
buffer zone. Initially, when the law was first enacted, that buffer zone when from property line to
property line and it was only for schools. Long after Malden’s ordinance was passed, the statue was
changed to measure from geometric center to geometric center but remains relevant to only schools.

Councillor Winslow inquired about the standard of review the court will be using. How important
would the maps have been to BB’s case? Is it to the judge’s discretion to determine if the $100,000 is
justified? Further, the City has always been clear on the buffer zone ordinance running from
property line to property line, it was the State that changed their measurements. Solicitor McNeil
does not imagine the court will rule the lack of maps as immaterial. The court will have to determine
that if the maps were omitted, then how important were they to the case? There is also the risk the
court could rule against the entire case, whereas this settlement offer is only for the sanctions. When
the State statute on buffer zones was amended, 94G was meant to be a recommendation for cities
while writing ordinances. One of the settlement demands is Malden admits to being in violation of
94G.

Councillor Crowe commented at the time the ordinance was written, some people wanted no buffer
zone and Planning Board recommended 150”. The 75-foot zone may be considered a compromise
between the two. Dimensional control relief is based on how a situation (ie: parking) applies to the
parcel itself whereas buffer zones are in consideration of how a situation applies to surrounding
parcels. She does still believe the zone should be measured from property line to property line and
does not believe Malden’s zoning ordinance is too restrictive. We already have three businesses open
or about to open.

Councillor Sica agreed. She has been actively involved with this ordinance since 2018. She is
confident in being able to win this case. The court has not ruled that Malden’s buffer zones are too
restrictive. Indeed, Melrose, Medford, Saugus, and Quincy all have zoning more restrictive than
Malden. Councillor Sica stated Quincy’s buffer zone is 1,500 feet from residential houses, whereas
Malden is only 75 feet. Medford only offers one small area in the city where cannabis establishments
are allowed. Melrose only allows it on Route 99. Saugus only allows it on Broadway. Malden has
many more locations available. Although CLEC did initially approve BB’s application to move
forward in the process, so too have several other applicants that didn’t work out for one reason or
another. Possibly seven or eight businesses were approved by CLEC and only three have made it in
front of the Council for a special permit. Councillor Sica is of the belief this attorney filed for
sanctions specifically to create leverage to push through the special permit application. At this point,
she supports rejecting the settlement offer and moving on to closing arguments.

It was brought to the attention of the Body by Councillor Spadafora that a person affiliated with
Benevolent Botanicals had utilized social media to make public accusations of perjury against city
staff as well as several indecent comments about and towards members of the Council. He asked for

3

Executive Session Meeting Minutes regarding Paper 61-25
Benevolent Botanicals et al v. City of Malden
February 4, 2025



consideration if this is the type of business owner Malden wants in their community. Solicitor
McNeil had to call opposing counsel to report these comments, as she stated, that are not only
untrue but disgusting and completely inappropriate and she insisted counsel speak with his client to
take the comments down.

Councillor McDonald surveyed the room to determine if there is any piece of a settlement the Body
would entertain. The consensus of the room is that there is no support for payout of $100,000 or to
admit any guilt. Councillor O’Malley is amenable to allowing BB to appear before the Council.
Councillor Taylor inquired what happens if they come before the Council and the application still
gets rejected? How does that open the City up to further litigation? Councillor O’Malley asked if
there is a way to issue the special permit without any settlement or admission of guilt (94G) without
having a determination on file? Councillor McDonald believes the heart of BB’s case is that they felt
misled by what Malden’s zoning would or would not allow and they (McDonald) would be willing to
entertain a hearing before the City Council with no promises on how the vote would go. They asked
if there is support in the room for such a proposal.

A motion was made by Councillor Sica, seconded by Councillor Simonelli to reject the settlement
offer, motion passed by an 11-0 roll call vote.

Yea- Colén Hayes, Condon, Crowe, Linehan, McDonald, O’Malley, Sica, Simonelli, Spadafora,
Taylor, and Winslow

Nea- Zero

After the vote but before a motion to adjourn, Councillor McDonald asked about Solicitor McNeil’s
level of confidence in this case. She believes the City has a good chance in this case for many of the
reasons that have already been discussed during this meeting. With this, Councillor McDonald
sought discussion about making a counter-offer. A suggestion was made to offer BB a hearing for a
special permit in exchange for dropping not just the sanctions but the entire case.

A motion was made by Councillor Sica, seconded by Councillor Simonelli to exit Executive Session
and adjourn the Council, motion failed by an 3-8 roll call vote.

Yea- Sica, Simonelli, Spadafora

Nea- Colén Hayes, Condon, Crowe, Linechan, McDonald, O’Malley, Taylor, Winslow

A motion was made by Councillor McDonald, seconded by Councillor Linehan, to authorize
Solicitor McNeil to make a counter-offer to agree to hear the special permit application with no
promise to grant, in exchange for dropping the entire case with no conditions attached, motion
passed by a 6-5 roll call vote.

Yea- Colon Hayes, Linehan, McDonald, O’Malley, Taylor, Winslow

Nea- Condon, Crowe, Sica, Simonelli, Spadafora

A motion was made by Councillor Sica, seconded by Councillor Simonelli to exit Executive Session
and adjourn the Council, motion passed by an 11-0 roll call vote.

Yea- Colon Hayes, Condon, Crowe, Linehan, McDonald, O’Malley, Sica, Simonelli, Spadafora,
Taylor, and Winslow

Nea- Zero

Executive Session was adjourned at 9:19 PM.
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Minutes compiled by City Clerk Carol Ann Desiderio

At a duly posted Executive Session on February 11, 2025, a motion was made by Councillor Colén
Hayes, seconded by Councillor Winslow to approve the above meeting minutes, motion passed by a
10-0 roll call vote.

Yea- Colon Hayes, Condon, Crowe, Linehan, McDonald, O’Malley, Simonelli, Spadafora, Taylor,
and Winslow

Nea- Zero

Absent- Sica

At a duly posted Executive Session on February 10, 2026, a motion was made by Councillor Sica,
seconded by Councillor Simonelli, to retain the above noted minutes in continued non-disclosure
until the City Solicitor has determined the time frame for the appeal process has been exhausted,
motion passed by a 10-1 roll call vote.

Yea- Colon Hayes, Condon, Crowe, Linehan, Luong, McDonald, Sica, Simonelli, Taylor, and
Winslow

Nea- O’Malley

Absent- Zero

Minutes released from non-disclosure March 11, 2026.
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Alicia McNeil

Fram: Adam G. Gutbarahl cagg@riw.coms

Sent: Tuesday, Februany 4, 2023 1:27 Ph

Ta: Alicia Mckeil

Cc: Wichael [ Razen

Sublect: RF: Mation for Sanctions **For Patential Settlement Purposes Oniy**

CONFIDENTIAL SETTLEMENT COMMUNHICATICN PURSUANT TG MASS. G. EVID. § 208
Alls

Thank you For reaching out, Plaintiffs are willing to withdraw their motion for sanctions upoen satisfaction of the
Tollowying:

1} The peries will et g A wittan sgreemant withln 30 days, At swbich Gima the Clty of Maldean will pay
Banavalant Botanlcals LLG {"Benevolent™) and 926 Eastem Avenue LLG $1 040,000 for attorneys’ fees
incurred in connection with the metion farsanctichs and eupplamental mation far sanctliene;

2} The wwittan agreement shall provide that City of Melden muat sllow far RBenepvplent’'s special pemmit
epplication Lu be gent ta lha Sy Council within 10 days of Plalntiits and tha ity of Maldan entaring linto
this agreemert;

3} Thawritten agreamant shall alse provide that City Councll must open a spaclal parmit haaring on
Benevoient's special permit applicetion within 30 days of receipt of Benevolent’s spplication and cloge the
hE@ AN within G0 days;

4} A= part of the written sgreement, the City of Malden ghall stipulata thet, a& part of the City Council’s
eanaidaration of the spoclal pormit apphcation, that the way by which the City of Malden moasures its
buffer zones {f.e., NSarest property line to nearest property Lling] la vislative of G.L. ¢. 946G and tharefara tha
City Councileannot use the cistance beatweaen Benevolent's proposcd locatien and any residential
property within said buffer zone as p hasiz for denying the issuance of & spacial parmit t4 Banavolent; and

B} Tha Pertles will procecd with the hearing on the motlen for sanctlons and conduct the closing arguments
this Friday, Februery 7, 2025. Should an pgreemant ba réached and aweltten agraament axaeutad, anly at
that time will the Partles Infarm the Court about an agreemeant, at winich time it will request a stay on the
Court’s cansideration of this matter psnding the auteersa of tha special parmit hearing beyand appllcable
appaals.

Plalntitts bellews that, given the seriousness of the conduct resuking in theic purauit of sanctions, this ia an
eminently reasonsbla compromilse anthalr part. That said, our clignts are willing to consider a8 reasanable
counter-ctor fromn the City of Malden, We understand thet the ity Coungil is conducting én esacutive S5383i00
tanlght, durng which session the above may be discussed. Michael and | are happy ta maks oumelvas availabla

“«.  ghauld that ba of ezsistance ta you or the Sioy Caunell. Manctheless, wee respectfully ask that you let us know by

- 100 pom, temorrow whether the City agreas to thesa term s and ar prspasas an altarnatlva rasalutlan, Untilthe

petting hava axatutad 3 WUtUoly agroed Upenwritten agreentent, please know that PLRINTiE reearve all of their
rights and waive none.

Adam G. Gutbezahl, Esq.

255 State Streat, 7th Flear | Boston, MA 62109
Direct: 617 570.3502 Cell: GOE.649.4216
Office: 617.742.4200 Fax; §17.742.2358
a-mail: A, CanT LI En T
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